
 1 

IN THE MATTER OF AN ARBITRATION  
PURSUANT TO A COLLECTIVE AGREEMENT  

 
BETWEEN: 
 

WOMEN’S COLLEGE HOSPITAL  
(“the Employer”) 

 
-and- 

 
ONTARIO NURSES’ ASSOCIATION 

(“the Association”) 
 

AWARD 
 

Sole Arbitrator: Christopher White 
 
For the Employer: Carolyn L. Kay   Hicks Morley Hamilton Stewart Storie LLP  
   Noura Garibo Shaw  Director, Human Resources 

Ken Woo   Strategic HR Business Partner   
   Nathalie Poulias   Human Resources Advisor 
 
For the Association: Alison R. Dover  Legal Counsel 
   Andy Summers  Regional Vice President 
   Alison Carre   Labour Relations Officer 
   Lorna Gittens   Grievor 
 
Date of Hearing:  October 19, 2020 
 
Post Hearing Submissions: November 2 and 3, 2020 
 
Date of Award:  April 29, 2021  
 
 
INTRODUCTION 
 
 
1. I was appointed by the parties as a sole arbitrator of a grievance dated May 25, 2020 
and filed by the Association on behalf of its member, Ms. Lorna Gittens (“the Grievor”).  The 
“Nature of the Grievance” section reads as follows: 
 

I am grieving that the Employer has violated the Terms and Conditions of the Collective 
Agreement, Articles B, X, 1, 3, 7, 12 and any other relevant provisions, Legislations, Acts, 
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Statutes and the Ontario Human Rights Code including but not limited to failing to 
provide me my full entitlement of sick benefits from the Short Term Leave Plan. 

 
The “Settlement Requested” section of the Grievance reads: 
 

1. That the Employer immediately desist in violating the Collective Agreement and the 
Ontario Human Rights Code; 

2. That I be paid my full sick benefit entitlement from the Short Term Sick Leave Plan; 
3. Compensation including interest on all monies lost as a result of the Employer’s 

actions; 
4. A posted declaration that the Employer has violated the Collective Agreement;  
5. Any other remedy appropriate in the circumstances. 

 
The paragraph setting out the Employer’s position in its Step 2 response reads: 
 

Per the 1980 HOODIP, reinstatement of benefits occurs when an employee returns from 
an absence and work[s] full-time continuously for three weeks.  That said, and in review 
of both Lorna’s Return to Work plan and payroll information, Lorna worked an 
equivalent of three weeks (112.5 hours) on June 4, 2020.  As such her sick bank will be 
adjusted accordingly to reflect the reinstatement of full sick time as of June 5, 2020.  Any 
days coded as unpaid sick since June 5th will be reversed and paid accordingly. 

 
2. On the date of hearing in this matter the parties provided me with an Agreed Statement 
of Facts and Issues (“the ASF”) that reads as follows: 
 

1. Women’s College Hospital and ONA are parties to a collective agreement that 
consists of a Central Agreement (Tab 1), negotiated through central bargaining 
with other Participating Hospitals and the OHA, and a Local Appendix negotiated 
locally (Tab 2).  

2. The Parties agree that the issue before the arbitrator in this case is the date upon 
which the Grievor’s short term disability benefits were reinstated in full. 

3. Article 12.01(a) of the Central Agreement provides as follows: 

The Hospital will assume total responsibility for providing and funding a 
short-term sick leave plan at least equivalent to that described in the 1980 
Hospitals of Ontario Disability Income Plan brochure.  Effective January 1, 
2006, new hires will be covered under the 1992 Hospitals of Ontario 
Disability Income Plan.  

4. Attached at Tab 3 is a copy of the HOODIP 1980 Brochure. 

5. Attached at Tab 4 is a copy of the HOODIP 1992 Plan.  
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6. The Grievor is a full-time Registered Nurse and has been employed by the Hospital 
since 1975. 

7. As such, the Grievor is covered by the 1980 HOODIP Plan for sick leave and long-
term disability coverage.  

8. The 1980 HOODIP Plan brochure provides as follows: 

REINSTATEMENT OF BENEFIT 

When you return from an absence and work full-time continuously for three 
weeks, your benefit period of 15 weeks is reinstated in full. If you are absent 
from work again due to total disability for the same or a related cause or 
before you have completed three weeks of full-time employment, the 
balance of your original sick pay benefits will apply. However, if your 
subsequent absence is due to a different illness unrelated to the initial one, 
the full 15-week benefit period will apply even if the absence due to the 
second illness occurs within three weeks following your return to work. 

9. The Grievor normally works 37.5 hours per week on average.   

10. The Grievor went off on sick leave as of December 10, 2019 until April 14, 2020 
during which time she received sick leave pay pursuant to the HOODIP sick leave 
plan. The parties agree that the Grievor was absent from work due to disability 
within the meaning of the HOODIP sick leave plan for the duration of this 
absence. 

11. The Grievor’s 15 weeks of sick leave ran out on March 26, 2020.  As a result, she 
was on unpaid sick leave for two weeks until she returned to work on modified 
duties.  

12. The Grievor commenced a graduated return to work plan effective April 14, 2020 
which consisted of both modified duties and modified hours:  Tab 5 is a copy of the 
Graduated Return to Work Plan. 

13. The parties agree that the Grievor worked all scheduled shifts pursuant to the 
Graduated Return to Work Plan at Tab 5 from April 14 to June 5, 2020. 

14. The parties agree that the Grievor had a disability requiring accommodation within 
the meaning of the Human Rights Code and that the Return to Work Plan met that 
accommodation need. 

15. While working modified duties and hours, the Grievor received her regular wages 
and for the period during which she worked modified hours. 
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16. The Hospital’s position is that the Grievor did not requalify for HOODIP 
reinstatement until she worked 112.5 hours which is the equivalent of the 
average 37.5 hours per week times 3 weeks.  

17. Applying that calculation, the Grievor would have been entitled to have her 
HOODIP sick leave restored on or about June 5, 2020.  

18. The Union filed a grievance dated May 25, 2020:  Tab 6. 

19. Tab 7 is a copy of the Hospital’s Response at Step 2 dated July 6, 2020.  

20. The Union maintains that the Grievor’s sick leave credits should have been 
reinstated upon working her scheduled shifts for three continuous calendar 
weeks after her return to work on April 14, 2020, i.e. May 4, 2020. 

ANONYMIZATION REQUEST 
 
3. At the outset of this proceeding, the Association requested that my decision be 
anonymized to protect the Grievor’s privacy interests.  It was submitted that this case deals 
with the Grievor’s personal health information and that she is a member of a group protected 
under the Ontario Human Rights Code (“the Code”).  Further, the Association took the position 
that this is not a case in which public interest would be advanced by identification of the 
Grievor by name in the Award.   
 
4. In response, the Employer argued that the Association ought not to be granted on the 
basis of the “open court” principle which was submitted as standing for the proposition that 
arbitrations are open to the public as a default.  It was submitted that for an anonymization 
request to be granted there must be some form of exceptional circumstance that was absent in 
this case.  While the Grievor was absent from the workplace with short-term disability benefits 
and returned to work for a period of time on modified duties and responsibilities, there is 
nothing in the evidence to suggest the nature, extent or duration of the Grievor’s disability.  
The Employer submitted that in disability cases in which anonymization is granted, the award 
generally includes some discussion of the grievor’s medical information.  That is not the case 
here.  With respect to the Association’s submission that the Grievor is a member of a group 
protected under the Code, the Employer argued that is not a relevant factor to my 
determination of this issue and noted that the Human Rights Tribunal of Ontario (“the HRTO”) 
does not anonymize its decisions in cases where an applicant is asserting discrimination on the 
basis of disability.   
 
5. With respect to the Association’s position that there is no public interest that would be 
advanced by identification of the Grievor, the Employer argued that it was not required to 
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identify or prove a specific public interest.  Rather, the public interest in avoiding 
anonymization is implicit and the obligation lies with the Association to demonstrate the 
exceptional circumstances that might override that principle.  Further, it was submitted that the 
fact that parties and grievors are typically named in arbitration awards is a factor that may be 
considered in settlement discussions and that there is a labour relations purpose that is 
advanced by not anonymizing decisions except in exceptional circumstances. 
 
6. As is evident by my identification of the Grievor by name at the outset of this Award, I 
have determined that this is not an appropriate case for anonymization.  While the issue was 
not dealt with extensively in argument and no caselaw was cited in support of the parties’ 
positions, I think it helpful to briefly comment on the principle of “open courts” identified by 
the Employer.  That principle is articulated in Attorney General of Nova Scotia v. 
MacIntyre, 1982 CanLII 14 (SCC), [1982] 1 S.C.R. 175, at p. 185 where Chief Justice Dickson 
wrote for the majority as follows: 
  

Many times it has been urged that the `privacy' of litigants requires that the public be 
excluded from court proceedings.  It is now well established, however, that covertness is 
the exception and openness the rule.  Public confidence in the integrity of the court 
system and understanding of the administration of justice are thereby fostered.  As a 
general rule the sensibilities of the individuals involved are no basis for exclusion of the 
public from judicial proceedings.  The following comments of Laurence J. in R. v. Wright, 
8 T.R. 293, are apposite and were cited with approval by Duff J. in Gazette Printing Co. v. 
Shallow (1909), 1909 CanLII 46 (SCC), 41 S.C.R. 339 at p. 359: 

  
Though the publication of such proceedings may be to the disadvantage of the 
particular individual concerned, yet it is of vast importance to the public that the 
proceedings of courts of justice should be universally known.  The general 
advantage to the country in having these proceedings made public more than 
counterbalances the inconveniences to the private persons whose conduct may be 
the subject of such proceedings. 

 
7. I am aware that there are a number of decisions in the arbitral jurisprudence respecting 
issues such as whether labour arbitrations ought to be considered “courts”, whether the 
identification of a grievor’s identity is necessary to the public interest in any event and, 
importantly, what factors ought to be considered in balancing any public interest in a 
proceeding with the privacy interest of parties or grievors (including cases in which that privacy 
interest is furthered by anonymizing the award).  I have not engaged in my own review of that 
jurisprudence as fairness would require providing the parties an opportunity to provide more 
detailed submissions.  Accordingly, this Award should not be read as setting out any final 
conclusion by me on any of the questions identified above.  Rather, I think this case falls in that 
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range of circumstance in which my discretion can be exercised without resort to a detailed 
analysis. 
 
8. In this case the Grievor’s privacy interest is at the end of the spectrum that least 
constitutes the type of circumstance where anonymization might be required.  While the ASF 
does identify that the Grievor had a medical condition that resulted in her receipt of short-term 
disability benefits there was absolutely nothing in the evidence to suggest either what the 
nature of that medical condition might have been or whether it was temporary as opposed to 
ongoing in nature.  And, while the ASF identifies that the Grievor was returned to work on 
modified duties as part of a return-to-work plan, it does not detail the nature of any restrictions 
she might have had nor whether such restrictions might be temporary or persisting beyond the 
finite period of time at issue.  Simply put, the parties have been careful to craft an ASF that 
provides the only the evidence necessary to the determination of the issue in dispute and they 
are to be commended for their efforts in that regard. 
      
9. Of course, the ASF does identify the Grievor as having a disability (although, as noted, 
neither the nature nor the duration of that disability are disclosed) and, as such, in support of 
its request for anonymization, the Association has submitted that the Grievor’s rights under the 
Code are engaged.  Article 3.3 of the central Collective Agreement was referenced in which the 
parties agree that there will be no discrimination in employment on the basis of the various 
grounds enumerated in the Code.  It was the Employer’s position that identification of the 
Grievor in an award is not a breach of the Grievor’s rights under the Code and it pointed out 
that the HRTO does not anonymize applicants simply on the basis that they may be disabled.  I 
agree with the Employer’s position and I take judicial notice of the HRTO’s “Practice Direction 
On Anonymization of HRTO Decisions” that states, inter alia, as follows: 

An open and transparent justice system has been called a fundamental principle of a free 
and democratic society. 

This is an important reason why, in general, HRTO hearings are open to the public and 
written decisions, which include the parties' names and relevant evidence, are available 
to the public. All interim, final and reconsideration decisions are reported on the 
following legal reporter services: CanLII, LexisNexis and the Canadian Human Rights 
Reporter. 

At the same time, the HRTO takes the privacy interest of persons appearing before it 
seriously. Children under the age of 18 are not identified in HRTO decisions and in rare 
cases the HRTO may make an order to protect personal or sensitive information of other 
individuals. 
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With respect to what might constitute the “rare case” in which personal or sensitive 
information might lead to a determination that anonymization is appropriate, the Practice 
Direction includes reference to the HRTO’s decision in C.M. v. York Region District School Board 
("C.M."), 2009 HRTO 735, where the Vice-Chair stated: 
 

The HRTO has granted a request for anonymization where there were specific threats to 
personal safety, where there were parallel criminal proceedings arising from the same 
facts and relating to an alleged sexual assault, and where there was highly sensitive 
medical information or particularly sensitive information relating to an acute mental 
health crisis. 

 
10. This is not a case in which the Grievor’s privacy interests constitute an exceptional 
circumstance that overrides the public interest in ensuring open courts.  For the all the 
foregoing, I am not prepared to exercise my discretion to grant the Association’s request that 
the Award be anonymized. 
 
THE COLLECTIVE AGREEMENT 
 
11. The following sections of the Collective Agreement were referenced in argument: 
 
 ARTICLE 2 – DEFINITIONS 
 

2.04  A full-time nurse  is a  nurse who  is regularly scheduled  to work the normal full-
time hours referred to in Article 13. 

  
ARTICLE 3 – RELATIONSHIP 
 
3.03  It is agreed that there will be no discrimination by either party or by any of the 
nurses covered by this Agreement on the basis of race, creed, colour, ethnic origin, 
place of origin, sex, sexual orientation, marital status, family status, age, ancestry, 
citizenship, disability, gender identity, gender expression, record of offences or any 
other factor which is not pertinent to the employment relationship. ref: Ontario 
Human Rights Code. 
 
ARTICLE 12 – SICK LEAVE AND LONG-TERM DISABILITY 
 
12.01   The Hospital will assume total responsibility for providing and funding a short-
term sick leave plan at least equivalent to that described in the 1980 Hospitals of Ontario 
Disability Income Plan brochure.  Effective January 1, 2006, new hires will be covered 
under the 1992 Hospitals of Ontario Disability Income Plan.     …… 
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12.05   Any dispute which may arise concerning a nurse's entitlement to short-term or 
long-term benefits under HOODIP or an equivalent plan may be subject to 
grievance and arbitration under the provisions of this Agreement. However, the 
nurse is required to use the carrier's medical appeals process, if available to the 
nurse, to attempt to resolve disputes. The Union may file a grievance on the 
nurse's behalf, but the arbitration hearing of the grievance will not occur until the 
determination of the nurse's appeal, or within 90 days of the filing of the appeal, 
whichever is the sooner. Any delay occasioned by the appeal will not count against 
the timeliness of the grievance, nor against any time limit in section 49 of the 
Labour Relations Act, 1995. For this reason, the time limit for referring such a 
grievance to arbitration will be extended for up to thirty-six (36) calendar days after 
the result is known to the Union. 
 
12.09   For nurses whose regular hours of work are  other than the  standard work  day, 
the short-term sick leave  plan will provide payment  for the  number of hours of absence 
according to the scheduled tour to a total of 562.5 hours. All other provisions of the 
existing plan shall apply with the necessary changes. 
 
ARTICLE 13 – HOURS OF WORK 
 
13.01 The following provision designating regular hours on a daily tour and regular daily 
tours over the nursing schedule determined by the Hospital shall not be construed 
to be a guarantee of the hours of work to be performed on each tour or during each 
tour schedule. 
 
Subject to Article 13.02 below: 
 
(a) The normal daily tour shall be seven and one-half (7 1/2) consecutive hours 
in any twenty-four (24) hour period exclusive of an unpaid one-half (1/2) hour 
meal period, it being understood that at the change of tour there will 
normally be additional time required for reporting which shall be considered 
to be part of the normal daily tour, for a period of up to fifteen (15) minutes 
duration. Should the reporting time extend beyond fifteen (15) minutes, 
however, the entire period shall be considered overtime for the purposes 
of payment under Article 14. 
 
(b)  Nurses shall be entitled, subject to the exigencies of patient care, to relief 
periods during the tour on the basis of fifteen (15) minutes for each half 
tour.  The scheduling of meal periods and relief periods shall be determined 
by local negotiations. 
 
(c)  The regular daily tours of duty of a full-time nurse shall average five (5) 
days per week over the nursing schedule determined by the Hospital. Fulltime 
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schedules shall be determined by local negotiation. 
 
Full-time nurses in the bargaining unit engaged in teaching in Schools for 
R.P.N.'s shall work a flexible schedule, Monday to Friday, averaging 37 1/2 
hours per week over the schedule to be determined by local negotiations. 
(Last paragraph of 13.01 (c) applies to nurses only). 
 
(d)  Where a nurse notifies her or his supervisor that she or he has been or will 
be unable to take the normal lunch break due to the requirement of 
providing patient care, such nurse shall be paid time and one half (1 1/2) her 
or his regular straight time hourly rate for all time worked in excess of her 
or his normal daily hours. 
 
(e)  The Hospital shall not enter into any agreement with employees under 
Section 17 (2) of the Employment Standards Act, 2000 that conflicts with the collective 
agreement. 

 
THE ONTARIO HUMAN RIGHTS CODE 
 
12. The following sections of the Code were referenced in the parties’ arguments: 

Employment 

5 (1) Every person has a right to equal treatment with respect to employment without 
discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, 
creed, sex, sexual orientation, gender identity, gender expression, age, record of 
offences, marital status, family status or disability. 

Constructive discrimination 

11 (1) A right of a person under Part I is infringed where a requirement, qualification or 
factor exists that is not discrimination on a prohibited ground but that results in the 
exclusion, restriction or preference of a group of persons who are identified by a 
prohibited ground of discrimination and of whom the person is a member, except where, 

(a)  the requirement, qualification or factor is reasonable and bona fide in the 
circumstances; or 

(b)  it is declared in this Act, other than in section 17, that to discriminate because of 
such ground is not an infringement of a right. 

Idem 
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(2) The Tribunal or a court shall not find that a requirement, qualification or factor is 
reasonable and bona fide in the circumstances unless it is satisfied that the needs of the 
group of which the person is a member cannot be accommodated without undue 
hardship on the person responsible for accommodating those needs, considering the 
cost, outside sources of funding, if any, and health and safety requirements, if any. 

Disability 

17 (1) A right of a person under this Act is not infringed for the reason only that the 
person is incapable of performing or fulfilling the essential duties or requirements 
attending the exercise of the right because of disability 

Accommodation 

(2) No tribunal or court shall find a person incapable unless it is satisfied that the needs 
of the person cannot be accommodated without undue hardship on the person 
responsible for accommodating those needs, considering the cost, outside sources of 
funding, if any, and health and safety requirements, if any.   

Determining if undue hardship 

(3) In determining for the purposes of subsection (2) whether there would be undue 
hardship, a tribunal or court shall consider any standards prescribed by the regulations.   

ASSOCIATION ARGUMENT 
 
13. As set out in the ASF, it was the Association’s position that the Grievor became entitled 
to reinstatement of her full fifteen (15) week short-term disability benefit period following the 
completion of three (3) weeks of a graduated return to work plan (“RTW”) that commenced on 
April 14, 2020, during which she worked modified duties and hours.  In the Association’s view, 
that reinstatement would thus have occurred on May 4, 2020.  There is no dispute that the 
Grievor did not work her “normal” weekly schedule of 37.5 hours during the initial three (3) 
weeks of her RTW. 
 
14. In support of its position, the Association advanced two arguments.  First, it was 
submitted that the parties have bargained that the three (3) week period referenced in the 
1980 HOODIP brochure is a measurement based on a calendar period and not hours actually 
worked by an employee.  Second, it was submitted that the determination of what was “full-
time continuous work” during that three (3) week period must take into consideration the fact 
that the Grievor’s schedule was modified as an accommodation of her disability.  Accordingly, 
to treat her differently based on that schedule compared to how she would have been treated 
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had she not required an accommodated schedule (i.e. reduced hours of work as part of her 
RTW) constituted discriminatory treatment prohibited by the Code. 
 
15. On the first argument, the Association relied on the maxim “expressio unius est exclusio 
alerius” or “the express mention of one thing is the exclusion of the other”.  It points to Article 
12.09 of the Collective Agreement as an example of the parties choosing to express the 
quantum of benefit for nurses whose regular hours of work are other than the standard work-
day in terms of payment based on total hours.  It was submitted that, had the parties wished to 
express a nurse’s entitlement to benefits as a function of hours worked, they could have done 
so.  As Article 12.01 sets out the entitlement to benefits for the Grievor through incorporation 
by reference of the 1980 HOODIP brochure, the Association takes the position that the 
Employer cannot now assert that the term “three weeks” must be read as being the equivalent 
number of hours normally worked during a three (3) week period. 
 
16. In its second argument, the Association submits that if the interpretation urged by the 
Employer were to be accepted it would result in discriminatory treatment of the Grievor in this 
case.  It has been agreed that the Grievor had a disability at the times relevant to this 
proceeding and that she was being accommodated through the provision of modified hours.  
Accordingly, it was argued that the Grievor fell within a comparator group that was subject to 
adverse treatment when compared to that group of employees who were able to return to 
work without the need for modified hours as part of an accommodation.  In support of this 
argument, the Association tendered the following decisions: 
 

• Southlake Regional Health Centre v. Ontario Nurses’ Association, 2020 CarswellOnt 
2227, 143 C.L.A.S. 64 (Keller) 

• Hamilton Health Sciences v. ONA, 2020 CarswellOnt 3773, 143 C.L.A.S. 102 (Johnston) 
• London Health Sciences Centre and ONA, 2018 CarswellOnt 1929, (2018) 134 C.L.A.S. 

150 (Hayes) 
• Health Sciences North and CUPE, Local 1623(A), 2017 CarswellOnt 4145, 130 C.L.A.S. 

291, 275 L.A.C. (4th) 241 (Trachuk) 
• Perth and Smiths Falls District Hospital v. CUPE, Local 2119, 2017 CarswellOnt 3428, 

(2017) 130 C.L.A.S. 239 (Petryshen) 
• Kingston (City) v. CUPE, Local 109, 2016 CanLII 26000 (ON LA) (Surdykowski) 
• Rouge Valley Health System v. ONA, 2014 CarswellOnt 11722, [2014] O.L.A.A. No. 136,  

119 C.L.A.S. 87 (Trachuk) 
• North Bay Regional Health Centre v. ONA, (2014) 242 L.A.C. (4th) 424 (Kaplan) 
• Cambridge Memorial Hospital v. ONA, 2006 CarswellOnt 8689, (2006) O.L.A.A. 732, 

[2007] L.V.I. 3697-2, 88 C.L.A.S. 37 (E. Newman) 
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• The Ottawa Hospital v. OPSEU, Local 464, 2008 CarswellOnt 9746, [2008] O.L.A.A. No. 
266, 93 C.L.A.S. 148 (Keller) 

• The Ottawa Hospital v. OPSEU Local 464, 2009 CarswellOnt 1037, [2009] O.J. No. 809, 
175 A.C.W.S. (3d) 1165, 247 O.A.C. 201 (Ont. Div. Ct.) 

• Participating Hospitals v. ONA, 2002 CarswellOnt 5079, [2002] O.L.A.A. No. 567, 111 
L.A.C. (4th) 361, 70 C.L.A.S. 319 (Burkett) (hereafter “Participating Hospitals v. ONA #1) 

• Participating Hospitals v. ONA, 2004 CarswellOnt 10245, 77 C.L.A.S. 192 (Burkett) 
(hereafter “Participating Hospitals v. ONA #2”) 

• McCormick Home (Parkwood Hospital) v. London and District Service Workers Union, 
Local 220, 1996 CarswellOnt 6651, [1996] O.L.A.A. 933, 45 C.L.A.S. 72  (Surdykowski) 

 
EMPLOYER ARGUMENT 
 
17. The Employer started by noting that the issue in this case is a narrow one; how does an 
employee with modified hours qualify for the reinstatement of sick pay benefits pursuant to 
the 1980 HOODIP brochure.  HOODIP is only available to full-time employees and the Employer 
pointed to Article 2.04 of the Central Collective Agreement that states: 
 

A full-time nurse is a nurse who is regularly scheduled to work the normal full-time hours 
referred to in Article 13. 

 
In turn, Article 13 governs hours of work.  While there are provisions in Article 13 that deal with 
variable schedules involving extended shifts, weekend workers and individual special 
circumstances, the Grievor’s normal schedule, but for such period as she was working modified 
hours, was governed by Article 13 of the Collective Agreement. 
 
18. Accordingly, it was submitted that for the Grievor, “normal hours of work” were 37.5 
hours per week and, therefore, three (3) weeks of continuous full-time employment (to use the 
qualifying language from 1980 HOODIP) would require her to work 112.5 hours in order to have 
sick pay benefits reinstated.   
 
19. In considering the cases tendered by the Union, the Employer submitted that it was 
important to distinguish between those that dealt with 1980 HOODIP and those that dealt with 
its successor, 1992 HOODIP.  The 1992 HOODIP brochure was provided as an exhibit in this 
proceeding and under the heading “Recurrence of Disability” it states as follows: 
 

When you return from an absence due to a Total Disability and work for three 
continuous weeks, your benefit period of 15 calendar weeks, your benefit period of 15 
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calendar weeks will be reinstated in full.  However, if within three regular work weeks 
following your return to work you are disabled from the same or a related cause, only 
the remainder of the 15 calendar week benefit period will apply. 
 
If within three regular work weeks following your return to work you become disabled 
from an unrelated cause of injury or illness, your benefit period will be reinstated in full.  
However, if you remain absent from work and you become further disabled (due to a 
related or unrelated cause of injury/illness) the 15 calendar week benefit period will not 
be reinstated.   
 
If you return to work on an approved modified work program, you are not considered to 
be Actively at Work.  The time spent doing modified work continues to count toward the 
expiry of the 15 week benefit period and does not cause it to be reinstated. 

 
In the “Definitions” section of the 1992 HOODIP brochure, the following is set out: 
 

Actively at Work and Active Work  
 
At work and able to perform all the regular duties of your occupation for one full 
working day or shift. 

 
20. The Employer stated that it acknowledged that the third paragraph of the above-noted 
provision discriminated against employees performing modified work as had been found to be 
the case in a number of the decisions tendered by the Association.  It was submitted, however, 
that a different issue arises in this case as it is limited to the question of how “three weeks” 
ought to be defined as used in the 1980 HOODIP brochure.  Accordingly, the caselaw must be 
considered with care.  The Employer tendered the following decisions in support of its 
arguments: 
 

• Mount Sinai Hospital v. ONA, 1994 CarswellOnt 6570 (Stanley) 
• Re Participating Hospitals v. ONA #1, supra 
• Re Participating Hospitals v. ONA #2, supra 
• Re Cambridge Memorial Hospital v. O.N.A., supra 
• Re Ottawa Hospital v. O.P.S.E.U., Local 464, supra 
• Re Ottawa Hospital and Ontario Public Service Employees Union, Local 464, supra 
• Re Sunnybrook Health Sciences Centre and ONA, 2008 CarswellOnt 102, 92 C.L.A.S. 155 

(Reilly) 
• Re Ottawa Hospital and CUPE (HOODIP), 2010 CarswellOnt 11722, [2010] O.L.A.A. No. 

647, 104 C.LA.S. 334 (Keller) 
• Re Rouge Valley Health System and ONA (Ng), supra 
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• Re Perth and Smiths Falls District Hospital and CUPE, Local 2119), supra 
• Re London Health Sciences Centre and ONA (Johnson), 2018 CarswellOnt 1929, 134 

C.L.A.S. 150 (Hayes) 
• Re Southlake Regional Health Centre and ONA, supra 
• Re Hamilton Health Sciences and ONA, supra 
• Ontario Nurses’ Association v. Orillia Soldiers Memorial Hospital, 1999 CanLII 3687 (ON 

CA), 42 OR (3d) 692, 169 DLR (4th) 489, 117 OAC 146, 36 CHRR 202, 40 CCEL (2d) 263, 
[1999] CarswellOnt 28, [1999] OJ No 44 (QL), 85 ACWS (3d) 388 

• Re Ontario Public Service Employees Union and The Crown in Right of Ontario (Ministry 
of Community Safety and Correctional Services), 2007 CanLII 6887 (ON GSB) (Abramsky) 

• Re Brosso v. Kingston (City), 2019 HRTO 654 (CanLII) ((Codjoe) 
• Re City of Toronto and Canadian Union of Public Employees, Local 79, 2018 CanLII 76455 

(ON LA) (E. Newman) 
• Re City of Toronto and Canadian Union of Public Employees, Local 79, 2019 ONSC 4045 

(CanLII) (Ont. Div. Ct.) 
• Re Battlefords and District Co-operative Ltd. v. Gibbs, 1996 CanLII 187 (SCC), [1996] 3. 

S.C.R. 566  
• Re Brooks v. Canada Safeway Ltd., 1989 CanLII 96 (SCC), [1989] 1 R.C.S. 1219 

 
21. The starting point for the Employer’s analysis was the fact that the 1980 HOODIP 
brochure provisions governing the reinstatement of benefits does not define the term “three 
weeks” as constituting three calendar weeks.  The Association is effectively seeking to have the 
“calendar” qualifier read into the brochure.  The Employer submitted that would not be 
appropriate as the provision governing the reinstatement of benefits in the 1980 HOODIP 
brochure through the performance of work does not, in and of itself, offend the Ontario Human 
Rights Code.  Of the Association’s cases, it was argued that most deal with the situations in 
which the language in the HOODIP brochures prevented an employee from obtaining access to 
reinstated benefits and, to the extent that the definition of “total disability” in those brochures 
meant that an employee performing modified work might never be able to have sick pay 
benefits reinstated, such language was properly “read out” of the brochures by arbitrators.    
 
22. The Employer argues that this case is different.  It was submitted that HOODIP is a 
benefit that is earned through work by the employee.  Just as a full-time employee must have 
three (3) months’ service in order to participate in HOODIP, so too, must an employee earn the 
right to requalify for benefits by crossing a threshold of service.  It was the Employer’s position 
that HOODIP was originally intended to provide for 15 weeks of sick pay benefits, following 
which the employee would receive Employment Insurance sick leave coverage for weeks 16 to 
30 and, thereafter, would be eligible for long-term disability benefits.  Arbitrators, it was 
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argued, have eroded that scheme through their interpretation of the language in the HOODIP 
brochures and the Collective Agreement(s).   
 
23. Arbitrators have equated the “15 weeks” of entitlement to a bank of hours that an 
employee can draw from when they return to work with modified hours of work.  While they 
are at work, such employees receive regular pay and when they are not working hours for 
which they would have been scheduled but for the modification, employees receive sick pay 
benefits.  The “15 weeks” referenced in the HOODIP brochures has thus been interpreted as 
creating an entitlement that may be accessed long after a period of 15 calendar weeks has 
ended.  
 
24. Why, asks the Employer, should the analysis that led to the calculation of an employee’s 
entitlement on the basis of hours worked not be applied equally to the determination of that 
same employee’s qualification for the reinstatement of benefits?  Pursuant to the 1980 HOODIP 
brochure, an employee has the sick pay benefit reinstated when he or she has “…return[ed] 
from an absence and work[ed] full-time continuously for three weeks…”.   
 
25. It was submitted that only two of the decisions relied upon by the Association, 
Southlake Regional Health Centre v. Ontario Nurses’ Association, supra, (hereafter “Southlake”) 
and Hamilton Health Sciences v. ONA, supra, (hereafter, “Hamilton Health Sciences”), reach 
conclusions that are consistent with the position advanced by the Association in this case.  The 
Employer argued that these were wrongly decided and ought to be distinguished or 
disregarded.  Both Southlake and Hamilton Health Sciences are said to be flawed by the 
arbitrators’ failure to appreciate the difference between prior decisions dealing with the 
determination of the benefits to which an employee is entitled and the question at issue here 
that relates to the manner in which the employee might qualify for reinstatement of benefits.  
The Employer took the position that application by the arbitrators in Southlake and Hamilton 
Health Sciences of principles properly limited to questions of entitlement led them to incorrect 
conclusions on the question of qualification.   
 
26. In the response to the Union’s argument that the Employer’s interpretation of the 1980 
HOODIP brochure constitutes a breach of the Code, it was submitted that it is important to 
remember that differential treatment of a class of employees does not necessarily constitute 
discrimination.  In this case, once it is determined that benefits are available to the various 
classes of employees (i.e. those who are returning to work on modified hours as compared to 
those who are returning to work with modified duties or those returning to work with no 
modified hours or duties), basing the reinstatement of sick pay benefits on 112.5 hours worked 
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constitutes differential treatment that is not discriminatory.  The Employer submits that it is 
important to take a purposive approach in assessing the character of the impugned term.   
 
27. Expressed another way, the use of comparator groups for analysing the entitlement to 
benefits (i.e. those returning to work on modified hours as compared to those returning to 
work on modified duties or those returning to work without modified hours or duties) in 
carrying out the analysis of the qualification for the reinstatement of those benefits led to the 
flawed conclusions in Southlake and Hamilton Health Sciences.   
 
28. The Employer argued that a proper analysis would be focussed on the term “work” in 
the first sentence of the “Reinstatement of Benefit” language in the 1980 HOODIP brochure 
that reads: 
 

When you return from an absence and work full-time continuously for three weeks, your 
benefit period of 15 weeks is reinstated in full. 

 
It was submitted that the proper analysis is to be found in the Ontario Court of Appeal’s 
decision in Ontario Nurses’ Association v. Orillia Soldiers Memorial Hospital, supra (hereafter 
“Orillia Soldiers Memorial Hospital”.  The Employer took the position that this decision stands 
for the principle that an employer could not discriminate in the provision of benefits 
(entitlement) but it was permissible to require that the right to participate in the benefit plan 
be determined on the basis of work (qualification).  Applied to this case, it was submitted that 
the reinstatement of sick pay benefits was tied to a permissible qualification that the returning 
employee first “work full-time continuously for three weeks”.   This requirement was neutral on 
its face and did not constitute adverse or constructive discrimination.  Just as it was permissible 
to require an employee to work for three months in order to initially qualify for the right to 
participate in HOODIP so, too, was it permissible to require them to work for the period set out 
in the 1980 HOODIP brochure to have sick pay benefits reinstated.  The Employer agreed that 
there had to be rational mechanism that would allow any employee to qualify for reinstated 
benefits and submitted that its proposed interpretation does just that. 
 
29. The Employer argued that, in its consideration of Orillia Soldiers Memorial Hospital, 
supra, the decision in Southlake failed to apply its ratio properly precisely because the 
arbitrator failed to appreciate the distinction between the principles applicable to entitlement 
to a benefit as opposed to those applicable to qualification for a benefit.  With respect to 
Hamilton Health Sciences, it was submitted that the arbitrator simply adopted the reasons in 
Southlake without completing any analysis.   
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30. Turning to the interpretation of the 1980 HOODIP brochure language requiring that an 
employee “work full-time continuously for three weeks”, the Employer argued that arbitrators 
have interpreted the term “weeks” in a variety of ways when considering the HOODIP brochure 
and have extended entitlement beyond the 15 week period that was bargained by the parties.  
This has occurred even where there is clear language such as that in the 1992 HOODIP brochure 
that states that the sick pay benefit period is “15 calendar weeks”.  It was submitted that, while 
arbitrators have been troubled that employees are not receiving their proper entitlements, 
neither is the Employer receiving its end of the bargain if the Association’s argument is 
accepted. 
 
31. But even where arbitrators have extended the entitlement of sick pay benefits beyond a 
15 calendar week period, they have not increased the monetary value of the benefit beyond 
that which an employee would be able to earn working full-time hours for that 15 week period.  
Rather, an employee in appropriate circumstances is able to draw upon that value for an 
extended period.  In doing so, arbitrators have interpreted “15 weeks” quantitatively rather 
than temporally.  The Employer argued that the same principle should be applicable in this 
case.   Rather than measuring “three weeks” in accordance with the calendar (or temporally), 
three weeks should be measured by the amount of work that an employee would normally 
provide during that period.  That amount of work is 112.5 hours and the Employer submits that 
it is only fair that it be provided its end of the bargain, that is to say, work, in exchange for the 
benefit to be provided through the “Reinstatement of Benefit” language set out in the 1980 
HOODIP brochure.  While an employee who returns to work on modified hours will take longer 
than three calendar weeks to qualify for reinstatement of benefits, this is not a situation where 
the employee can never requalify for the benefit which was the entitlement problem that 
earlier arbitrators found necessary to correct.   
 
32. The Employer submitted that the manner in which it proposed to deal with this issue 
best reflected the bargain between the parties and resulted in the equal and equitable 
treatment of employees in the reinstatement of their benefits.  The express language of the 
1980 HOODIP brochure made it clear that reinstatement of benefits must be earned and the 
formula the Employer proposed represented a fair solution that was based on a neutral 
standard (number of hours worked) rather than a determination that might see some returning 
employees treated more “favourably” than others based on the nature of the modifications 
they might require, if any.  It was submitted that the Association’s proposal created inequity in 
this regard and created the kind of “reverse stereotyping” that courts and arbitrators have 
warned against. 
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33. The Employer submitted that if I were to agree with the Association that the Employer’s 
proposal constituted constructive discrimination, then I should find the requirement to work 
112.5 hours to constitute a bona fide occupational qualification (BFOQ) as it was clear that 
work was required to qualify for the reinstatement of the sick pay benefit and the Employer 
was already providing accommodation of the employee’s disability through the provision of 
modified hours of work.  No further “accommodation” was required to relieve against the 
requirement that the employee fully earn the reinstatement of the benefit. 
 
34. It was submitted that arbitrators dealing with other issues arising under the HOODIP 
brochures have endorsed the proposition advanced by the Employer (that three weeks may be 
treated as 112.5 hours), albeit in obiter.  In this regard, I was referred to: 
 

• Re Health Sciences North and CUPE, Local 1623A, 2017 CarswellOnt 4145, 130 C.L.A.S. 
291, 275 L.A.C. (4th) 241 (Trachuk) 

• Re The Ottawa Hospital and The Canadian Union of Public Employees and its Local 4000 
(Grievance #17-CUG-094/17-ED094), unreported November 7, 2017 (Craven) 

• Re The Ottawa Hospital and The Canadian Union of Public Employees and its Local 4000 
(Grievance of Bruce Robillard), 2014 CanLII 149203 (ON LA) (Craven) 

 
I note that in each of these cases, the parties appear to have agreed that an employee may 
be required to work for 112.5 hours in order to satisfy the qualification requirement for 
reinstatement of the sick pay benefit.  Accordingly, the arbitrators in those cases were not 
required to address the issue before me in this proceeding. 
 

35. In the result, the Employer asked that the Grievance be dismissed. 
 
ASSOCIATION REPLY ARGUMENT 
 
36. In reply, the Association argued that the ratio in Orillia Soldiers Memorial Hospital is not 
applicable to the issue in the instant case.  It was submitted that in that decision the 
comparison was between a group of employees who were at work and a group of employees 
who were not at work.  Ensuring that appropriate groups are used for the purpose of 
comparison is critical and in this case it was submitted the comparison is between employees 
who require modified hours as accommodation in order to work and employees who do not 
require modified hours in order to work.  The Association took the position that a correct 
analysis of Orillia Soldiers Memorial Hospital was carried out by the arbitrator in Southlake.   
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37. The Association further submitted that there is nothing in the caselaw that supports the 
principle that the parties’ utilization of the phrase “three weeks” in the reinstatement 
provisions of the 1980 HOODIP brochure should somehow be interpreted as 112.5 hours 
worked.  In this case the Grievor worked for three weeks on a modified schedule and, at the 
conclusion of that period, her entitlement to the full sick pay benefit should have been 
reinstated by the Employer.  In the result, the Association asked that the Grievance be allowed. 
 
DECISION 
 
38. As set out in the parties’ ASF, the Grievor was disabled within the meaning of the Code 
and, during the three (3) week period following her return to work, she was properly 
accommodated by the Employer through modifications that included reduced hours of work.  
The Association advanced two bases upon which it argued that the Grievor’s work during this 
three (3) week period should entitle her to the reinstatement of her sick pay benefit pursuant 
to the terms and conditions set out in the 1980 HOODIP brochure.  First, the Association argued 
that the language of the brochure and the Collective Agreement provide that the Grievor’s 
employment over the three (3) calendar week period requires the reinstatement of the sick pay 
benefit.  Alternatively, the Association argued that even if it were found that the three (3)week 
period in the 1980 HOODIP brochure did not represent a calendar period, that the Employer’s 
requirement that the Grievor work 112.5 hours (i.e. the equivalent of three (3) weeks full-time 
work on an unmodified schedule) in order to qualify for reinstatement of the sick pay benefit, 
constituted constructive or adverse effect discrimination that cannot be permitted.  I will deal 
with each of the Association’s arguments in turn. 
 
39. Again, for ease of reference, the first sentence in the Reinstatement of Benefit provision 
of the 1980 HOODIP brochure reads: 
 

When you return from an absence and work full-time continuously for three weeks, your 
benefit period of 15 weeks is reinstated. 

 
For the purposes of this case, the phrase, “…work full-time continuously for three weeks…” 
requires interpretation.  The Employer argued that full-time continuous work had to be 
understood in the context of Articles 2 and 13 of the Collective Agreement that define a “full-
time nurse” in Article 2 as one who is “regularly scheduled to work the normal full-time hours 
referred to in Article 13”.  For those nurses for whom “the normal daily tour” is a 7.5 hour shift 
pursuant to Article 13.01(a), a subsequent provision, Article 13.0(c), states, in turn, that 
“regular daily tours of duty of a full-time nurse shall average five (5) days per week over the 
nursing schedule…”.  Accordingly, such a nurse will complete 112.5 hours of work in a three (3) 
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week period and the Employer argued that this should properly be the measure of what a nurse 
must work in order to satisfy the requirement set out in the 1980 HOODIP brochure.   
 
40. The difficulty with this proposition is that it is based on an assumption that the language 
at issue was intended to require that a nurse work the equivalent of three (3) weeks of 
continuous full-time hours in order to qualify for the reinstatement of benefits.  However, it is 
clear that the intent was that the nurse work those hours during a period of three (3) calendar 
weeks.  In coming to that conclusion, I note that the requirement is that the full-time hours 
(equalling 112.5) are to be worked “continuously”.  While other arbitral awards have dealt with 
the question as to how “continuously” ought to be applied having regard to the Code, I am only 
concerned with how it provides context in the determination of the drafters’ intent.  In that 
regard it supports the proposition that the three (3) weeks were intended to be a calendar 
period.   Further, the requirement is that the nurse work for three (3) weeks.  There is nothing 
on a plain reading of the words to suggest an interpretation other than that it was intended by 
the drafters that the hours required to qualify for reinstatement of benefits be worked during 
three (3) calendar weeks. 
 
41. I also agree with the Association that the 1980 HOODIP brochure, read in conjunction 
with the provisions of the Collective Agreement, support this interpretation.  As noted by the 
Association, where the parties have wished to measure time in the sick pay benefit plan as 
“hours”, such as in Article 12.09, they have clearly done so.  In the section of the 1980 HOODIP 
brochure titled “Duration of Benefits”, the basic entitlement is described as follows: 
 

Benefits are paid for up to 15 weeks or 75 working days based on a normal five day work 
week. 

 
75 working days based on 7.5 scheduled hours per day equals the 562.5 hours of benefit 
entitlement referenced in Article 12.09.  This is a clear demonstration that where the parties 
wish to express such entitlement in hours, they have done so.  It was equally open to the 
parties to have expressed (or clarified) that the period of qualification for the reinstatement of 
benefits was a specific number of hours and yet they have elected not to do so.   This supports 
the conclusion that the reference to “three weeks” in the language under consideration is 
intended to be a calendar period. 
 
42. The Employer argued that, in the process of interpreting the 1980 HOODIP brochure, 
arbitrators have “read in” language that does not appear in the document.   That has occurred 
in many of the cases referenced by the parties and, with the exception of Southlake and 
Hamilton Health Sciences, those decisions dealt with questions of an employee’s entitlement to 
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benefits under either the 1980 or the 1992 HOODIP plan.  An example of this is Participating 
Hospitals v. ONA #1, in which the Board of Arbitration was dealing with the question of what 
sick pay benefits an employee returning to work on a less than full-time basis was entitled.  In 
the result the majority of the Board interpreted the plan such that the employee was to be paid 
regular wages for the hours worked and receive sick pay benefits for the remainder of the 
hours that the employee would have worked but for the illness or injury.  A second example is 
found in the line of cases that includes both Participating Hospitals v. ONA decisions, Rouge 
Valley Health System v. ONA, supra, Health Sciences North and CUPE, Local 1623(A), supra, and 
London Health Sciences Centre and ONA in which an entitlement to benefits was found to 
continue beyond the calendar period of fifteen (15) weeks.   
 
43. While there is a certain attraction to the Employer’s argument about interpreting the 
language governing an employee’s requalification for benefits through use of the same logic as 
arbitrators have employed in determining rights of entitlement to those benefits (i.e. 
expression of “weeks” as “hours of work”), it must be remembered that each of those decisions 
dealing with entitlement issues have been based on either an interpretation of the Collective 
Agreement or an application of the Code.  In this case there is simply no basis to similarly 
express “weeks” as “hours of work” that is grounded in either contract or statute.  Accordingly, 
it is my determination that the three (3) weeks at issue is a calendar period. 
 
43. Having determined that the 1980 HOODIP brochure requires an employee to work full-
time continuously for three (3) calendar weeks in order to qualify for the reinstatement of 
benefits, the next question is whether such a provision constitutes adverse or constructive 
discrimination contrary to section 11 of the Code.  In concluding that it does, I start by noting 
the parties’ agreement that the Grievor is disabled, that she returned to work on a schedule 
with modified hours that were reduced from her “normal” schedule and that this was an 
accommodation of her disability.    
 
44. It was the Employer’s position that questions of qualification for benefits (as opposed to 
questions of entitlement to benefits) can be legitimately based on a requirement that the 
employee provide work to earn that benefit.  The Employer relied on Orillia Soldiers Memorial 
Hospital, supra, referring me to paragraph 31 in which Rosenberg, J.A. for the Court wrote: 
 

In the case presently before the court, the purpose of the employer contributions to 
benefit plans is to provide an additional form of compensation in exchange for work. 
Having chosen to provide this form of compensation, the employer could not 
discriminate on a prohibited basis. However, the employer could distinguish based on the 
reason for providing the compensation: work. On its face, discrimination would exist if 
the employer provided different levels of compensation for work because of handicap. 
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Likewise, it would constitute discrimination if the employer provided different levels of 
compensation for not working because of handicap. But, in this context it makes no 
sense to compare working employees with those not working. As Sopinka J. said, 
comparing the benefits allocated to employees pursuant to different purposes is not 
helpful in determining discrimination.  

 
45.  In conducting its analysis, the Court wrote, “In large part, this case is about determining 
the appropriate group for comparison.”.  Ultimately, the Court agreed with the Hospitals that 
the appropriate groups for comparison were those employees who were working and those 
employees who were not working and on unpaid leaves of absence.  Where the Hospitals did 
not provide contributions to benefit plans for nurses on unpaid leaves due to disability, the 
Court found that this did not amount to direct discrimination, writing, in part, at paragraph 27: 
 

Disabled nurses do not receive this compensation because they are not providing 
services to their employer. It is not prohibited discrimination to distinguish for purposes 
of compensation between employees who are providing services to the employer and 
those who are not. It would be prohibited discrimination for the employer to provide 
different compensation to different groups of employees providing services, if the 
distinction were based on a prohibited ground.  

 
46. The Court further determined that the Hospitals’ failure to provide the compensation 
also did not constitute a breach of the section 11 of the Code.  The principle of adverse effect or 
constructive discrimination was explained by the Court as follows: 
 

Adverse effect discrimination as explained in Simpsons-Sears [Ontario Human Rights 
Commission v. Simpsons-Sears Ltd., 1985 CanLII 18 (SCC), [1985] 2 S.C.R. 536, 52 O.R. 
(2d) 799n, 12 O.A.C. 241, 23 D.L.R. (4th) 321, 64 N.R. 161, 17 Admin. L.R. 89, 9 C.C.E.L. 
185, 86 C.L.L.C. 17,002] and constructive discrimination as codified in s. 11 appear to 
cover the same ground. Both concepts are premised on a neutral rule or standard that 
applies equally to all employees but has a discriminatory effect because it imposes a 
penalty on a group because of some group characteristic protected by the Code. 

 
The Court found that “…even if the rule respecting employer contributions to benefit plan 
premiums constitutes constructive discrimination, properly understood, the justification in s. 11 
(1)(b) for a bona fide occupational qualification (BFOQ) applies”.  At paragraph 58, the Court 
states: 

Assuming that the rule respecting employer contributions to benefits plans constitutes 
constructive discrimination,  I am satisfied that the justification in s. 11(1)(b) applies. 
Requiring work in exchange for compensation is a reasonable and bona fide 
requirement. There is no suggestion that the employer can do anything to accommodate 
the needs of this group or modify the requirement to place them in a position where they 
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can perform the work. Further, as I have not found direction discrimination under s. 5, 
the rule in the collective agreement stands.  

 
47. The difference in this case arises from the groups of employees to be compared in 
determining whether there is either direct or constructive discrimination.  Unlike Orillia Soldiers 
Memorial Hospital, this case does not involve a comparison between one group of employees 
that is working and one that is not.  Here there are three groups of employees covered by the 
1980 HOODIP brochure under consideration, all of whom are working the shifts for which they 
have been scheduled.  They are: 
 

i. employees returning to work with accommodations due to disability that include 
restrictions on the duties and responsibilities they are able to perform; 

ii. employees (such as the Grievor) returning to work with accommodations due to 
disability that include reductions to the hours of work they are able to perform; 
and 

iii. employees returning to work without the requirement of any accommodation. 
 
Assuming that employees in all three groups work all of the shifts for which they have been 
scheduled following their return to the workplace, those employees in the first and third groups 
will have their benefits reinstated after three (3) calendar weeks on the basis of having worked 
“…full-time continuously for three weeks”.  Under the Employer’s interpretation of the 1980 
HOODIP brochure, the Grievor and other members of her group will not have their benefits 
reinstated at the same time.   
 
48. It has been agreed that the Grievor has a disability within the meaning of the Code.  The 
Grievor is a full-time employee whose hours of work were reduced upon her return to the 
workplace as part of an accommodation of that disability.  As a member of the group of 
employees working reduced hours due to her disability, the Grievor suffered an adverse effect 
when compared to groups of employees who did not see a reduction of hours either because 
they did not require any accommodation or because they had a disability that required a 
different form of accommodation.  The rule set out in the 1980 HOODIP brochure is neutral on 
its face.  However, the rule constructively discriminates against individuals such as the Grievor.   
 
49. The Employer has argued that the requirement that the Grievor provide work in 
exchange for compensation is a BFOQ.  Unfortunately, I cannot agree with the Employer that 
“three weeks” as it appears in the 1980 HOODIP brochure should be interpreted as meaning 
“112.5 hours worked”.  Having found that “three weeks” must be defined as three (3) calendar 
weeks in this case, I cannot agree that the requirement that the Grievor work 112.5 hours over 
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a three (3) week period in order to have her benefits reinstated “…is reasonable and bona fide 
in the circumstances”, as required by section 11(1)(a) of the Code.  The Grievor’s reduced hours 
over that three (3) week period are the product of an accommodation made pursuant to the 
Code and ought not to disentitle her to a benefit for which she would be able to qualify but for 
her disability.  Put another way, the Grievor did work “full-time continuously for three weeks” 
but in accordance with a schedule that was created having regard to the accommodation to 
which she was entitled as a disabled employee.  Either way, at the conclusion of the three (3) 
week period, the Grievor was entitled to have her sick pay benefits reinstated pursuant to the 
1980 HOODIP brochure.  There was no evidence or argument that requiring the Employer to 
reinstate the Grievor’s benefits in this case constituted an undue hardship pursuant to section 
17(2) of the Code. 
 
50. In Orillia Soldiers Memorial Hospital it will be recalled that the Court in the concluding 
paragraph set out in paragraph 46, above, stated “Requiring work in exchange for 
compensation is a reasonable and bona fide requirement.”.  On its face that sentence may be 
seen as supporting the Employer’s position.  But it must be read in the context of the fact 
before the Court in that case that the employees in respect of whom the BFOQ was found to 
exist were unable to work either with or without accommodation.  
 
51. I note that the Employer in this case was at pains to set out its view that Southlake and 
Hamilton Health Sciences were wrongly decided. In Southlake (the reasoning of which was 
adopted in Hamilton Health Sciences) the arbitrator has reached the same conclusion as I for 
somewhat different reasons.  The dispute is set out by the arbitrator in the following 
paragraphs: 
 

3.  The employer states the questions as follows: question one is whether, when an 
employee works limited hours on one or more shifts upon return to work due to 
disability, can the employer pro-rate the hours until the employee has worked the 
equivalent of three continuous weeks.   
 
4.  The position of the employer with respect to that question is that it can pro-rate.  The 
Union submits that the employer cannot pro-rate hours.  …… 
 
6.  The employer submits that the numbers of shifts is the actual number of shifts 
normally scheduled during the three-week period.  Once the number of normally 
scheduled shifts is determined, it can be converted into an equivalent number of 
scheduled hours for the purposes of determining when the employee has worked the 
equivalent of three weeks following his/her return to work. 

 
52. On this issue, the arbitrator’s decision reads as follows: 
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66.  It is incontrovertible that the employer is treating the two cohorts of employees 
differently.  There is no intention to discriminate, but it is equally incontrovertible that 
the prorating scheme of the employer results in different treatment.  He only reason for 
the difference in treatment is that one cohort requires accommodation and the other 
does not.  The result is that the cohort not requiring accommodation can requalify within 
the three weeks as provided by the HOODIP requalification language, whereas the 
cohort which requires accommodation does not.  It is clear that this provides a 
disadvantage to the cohort requiring accommodation and results in discriminatory 
treatment to that cohort. 
 
67.  The answer to this question then, boils down to whether or not the cohort of 
employees being accommodated is disadvantaged , not by having to work a different 
number of hours to requalify, but by the fact that the length of time will be longer than 
the cohort of employees not requiring accommodation.  Thus, the question is no longer 
whether they can ever requalify, as the prorating results in employees being able to 
requalify.  The question now is whether it is discriminatory because the prorating of 
hours will require a greater passage of time before the accommodated group of 
employees can requalify.  In this respect, it is important that the prorating imposed by 
the employer results in both cohorts of employees being required, ultimately, to work the 
same number of hours to requalify: it is just the length of time to work the number of 
hours required to requalify that distinguishes the two cohorts.  That distinction, on its 
face, as expressed above, is discriminatory as, clearly, the two cohorts are treated 
differently for the reason only that one cohort requires accommodation and the other 
does not.  …. 
 
70.  Accordingly, I conclude that the prorating scheme of the employer results in 
discriminatory treatment to employees requiring accommodation and is not permitted. 

 
53. As is evident from the foregoing, the learned arbitrator in Southlake has focussed on the 
question as to whether the Hospital’s “scheme of pro-rating” (i.e. requiring 112.5 hours to be 
worked as pre-condition to the reinstatement of the sick pay benefit) constitutes constructive 
discrimination.  My analysis is rooted in the interpretation that “three weeks” in the 1980 
HOODIP brochure must be interpreted as three (3) calendar weeks.  However, if I am incorrect 
in that regard, I would allow the Grievance on the basis set out in Southlake.  I must disagree 
with the Employer’s argument that Southlake is premised on an incorrect reading of Orillia 
Soldiers Memorial Hospital.  While it is true that Orillia Soldiers Memorial Hospital deals with an 
issue of the qualification for benefits (i.e. compensation) as is the case here, the decision 
hinged on a “…determination of the appropriate groups for comparison …”.   While the learned 
arbitrator’s adoption of the Association argument to explain his analysis of Orillia Soldiers 
Memorial Hospital is not as clear as it might be, I think it is implicit that the decision is based on 
a determination that the appropriate groups for comparison in this case are the cohort of 
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employees returning to a regular work scheduled and the cohort of employees returning to 
work with reduced hours pursuant to accommodation of disability.   Both cohorts are at work, 
albeit for different periods of time because of one group’s disabilities.  That distinguishes this 
case from the fact scenario under consideration in Orillia Soldiers Memorial Hospital. 
 
54. In the result, the Grievance is allowed and I remit the question of remedy to the parties.  
I remain seized in the event the parties are unable to finalize a resolution. 
 
DATED this 29th day of April, 2021. 
 

 
Christopher C. White 
 
 


